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1. P r o t e s t e r  h a s  n o t  shown t h a t  i ts  p r o p r i e t a r y  
r i g h t s  h a v e  b e e n  v i o l a t e d  w h e r e  a l l eged  proprie-  
t a r y  i n f o r m a t i o n  d i sc losed  by  c o n t r a c t i n g  a g e n c y  
to  a l l  p r o s p e c t i v e  b i d d e r s  was n o t  d isclosed by  
p r o t e s t e r ' s  r e p r e s e n t a t i v e  i n  c o n f i d e n c e  to  
c o n t r a c t i n g  a g e n c y .  

2.  A l l e g e d  l a c k  of b a c k g r o u n d  o f  p ro tes te r ' s  
r e p r e s e n t a t i v e  to  m a k e  k n o w l e d g e a b l e  d e c i s i o n  
a b o u t  release of i n f o r m a t i o n  is p ro te s t e r ' s  
r e s p o n s i b i l i t y  a n d  n o t  c o n t r a c t i n g  a g e n c y ' s .  

3 .  G i v e n  p o s i t i o n  o f  p r o t e s t e r ' s  r e p r e s e n t a t i v e  as  
c u r r e n t  c o n t r a c t ' s  p r o j e c t  manage r  a n d  p ro j ec t  
m a n a g e r ' s  d e t a i l e d  knowledge  a n d  a p p a r e n t  c o n t r o l  
o f  a l l  o f  c o n t r a c t o r ' s  e m p l o y e e s ,  c o n t r a c t i n g  
a g e n c y  r e a s o n a b l y  b e l i e v e d  t h a t  p r o j e c t  manage r  
was a u t h o r i z e d  t o  release i n f o r m a t i o n  to  prospec- 
t i v e  b i d d e r s  a b o u t  t h e  number o f  c o n t r a c t  
employees. 

S y l v a n  S e r v i c e  C o r p o r a t i o n  ( s y l v a n )  p r o t e s t s  t h e  
p r o p o s e d  award o f  a n  A i r  Force c o n t r a c t  f o r  c u s t o d i a l  
s e r v i c e s  a t  Edwards A i r  Force Base a n d  t h e  R o c k e t  P r o p u l s i o n  
L a b o r a t o r y  u n d e r  I n v i t a t i o n  for  B i d s  ( I F B )  No. F04700-85-B- 
0090.  

S y l v a n  a l l e g e s  t h a t  t h e  A i r  Force i m p r o p e r l y  disclosed 
t h e  c u r r e n t  number of e m p l o y e e s  S y l v a n  e m p l o y s  u n d e r  i ts  
p r e s e n t  c o n t r a c t  for  c u s t o d i a l  s e r v i c e s  a t  Edwards A i r  Force 
Base. W e  d e n y  t h e  p ro tes t .  

The A i r  Force e x p l a i n s  t h a t  a t  t h e  p r e b i d  c o n f e r e n c e  
fo r  t h e  IZ 'B a p r o s p e c t i v e  b i d d e r  q u e s t i o n e d  t h e  A i r  Force 
a b o u t  t h e  number of e m p l o y e e s  c u r r e n t l y  w o r k i n g  o n  S y l v a n ' s  
e x i s t i n g  c o n t r a c t .  A n  A i r  Force r e p r e s e n t a t i v e  t h e n  t r a n s -  
m i t t e d  t h e  q u e s t i o n  t o  S y l v a n ' s  p r o j e c t  manage r  f o r  t h e  
c u r r e n t  c o n t r a c t  a n d  i n f o r m e d  t h e  p r o j e c t  manage r  t h a t  t h e  
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a n s w e r  to t h e  q u e s t i o n  wou ld  be g i v e n  t o  a l l  p r o s p e c t i v e  
b idde r s .  The  p ro jec t  m a n a g e r  f u r n i s h e d  t h e  i n f o r m a t i o n ,  a n d  
t h e  A i r  Force amended t h e  I F B  t o  i n f o r m  a l l  b i d d e r s  t h a t  
S y l v a n  c u r r e n t l y  h a d  "19 f u l l - t i m e ,  4 5  par t - t ime ,  a n d  11 
o n - c a l l "  e m p l o y e e s .  

A p r o t e s t e r  m u s t  p r o v e  by  c l ea r  a n d  c o n v i n c i n g  e v i d e n c e  
t h a t  p r o p r i e t a r y  r i g h t s  h a v e  b e e n  v i o l a t e d .  A n d r u l i s  
R e s e a r c h  C o r p . ,  B-190571, A p r .  26, 1 9 7 8 ,  78-1 C . P . D .  11 321.  
T o  meet t h i s  b u r d e n ,  t h e  p r o t e s t e r  m u s t  d e m o n s t r a t e  t h a t :  
( 1 )  t h e  m a t e r i a l  was marked p r o p r i e t a r y  o r  c o n f i d e n t i a l  o r  
i t  was d i s c l o s e d  i n  c o n f i d e n c e ;  a n d  ( 2 )  t h e  d a t a  i n v o l v e d  
s i g n i f i c a n t  t i m e  a n d  e x p e n s e  i n  p r e p a r a t i o n  a n d  c o n t a i n e d  
m a t e r i a l  o r  c o n c e p t s  t h a t  c o u l d  n o t  b e  i n d e p e n d e n t l y  
o b t a i n e d  f r o m  p u b l i c l y  a v a i l a b l e  l i t e r a t u r e  o r  common know- 
l e d g e .  J o h n  B i k e r  J a n i t o r i a l  S e r v i c e s ,  I n c . ,  B-201287, 
A p r .  1 ,  1 9 8 1 ,  81-1 C . P . D .  11 249.  

The A i r  Force a r g u e s  t h a t  t h e  n u m e r i c a l  i n f o r m a t i o n ,  
a b o v e ,  o r a l l y  t r a n s m i t t e d  t o  t h e  A i r  Force was n o t  d i s c l o s e d  
i n  c o n f i d e n c e  as  S y l v a n ' s  p ro j ec t  manage r  v o l u n t e e r e d  t h e  
i n f o r m a t i o n  a f t e r  t h e  p r o j e c t  m a n a g e r  knew t h e  d a t a  would  be 
p u b l i c l y  d i s c l o s e d .  I n  r e p l y ,  S y l v a n  d o e s  n o t  d e n y  t h a t  i t s  
p r o j e c t  m a n a g e r  d i s c l o s e d  t h e  i n f o r m a t i o n  a s  t h e  A i r  Force 
r e p o r t s  b u t  S y l v a n  a r g u e s  t h a t  i ts  pro jec t  manage r  l acked  
t h e  b a c k g r o u n d  t o  u n d e r s t a n d  t h a t  re lease o f  t h i s  i n f o r m a -  
t i o n  w o u l d ,  a l l e g e d l y ,  be  damag ing  t o  S y l v a n ' s  c o m p e t i t i v e  
p o s i t i o n .  F u r t h e r ,  S y l v a n  a r g u e s  t h a t ,  i n  a n y  e v e n t ,  t h e  
A i r  Force s h o u l d ,  i n s t e a d ,  h a v e  contacted S y l v a n ' s  home 
o f f i c e  f o r  p e r m i s s i o n  t o  re lease t h e  i n f o r m a t i o n .  

S y l v a n ' s  a r g u e m e n t  t h a t  i t s  a g e n t  l a c k e d  t h e  b a c k g r o u n d  
to  m a k e  a k n o w l e d g e a b l e  d e c i s i o n  a b o u t  t h e  d a t a ' s  re lease 
l a c k s  m e r i t .  T h i s  l a c k  of b a c k g r o u n d ,  i f  t r u e ,  was S y l v a n ' s  
r e s p o n s i b i l i t y ,  n o t  t h e  A i r  Force ' s .  S y l v a n ' s  a l t e r n a t i v e  
p o s i t i o n - - t h a t  t h e  A i r  Force s h o u l d  h a v e  c o n t a c t e d  S y l v a n ' s  
home o f f i c e  €or  p e r m i s s i o n  t o  release t h e  d a t a - - i s  
a p p a r e n t l y  f o u n d e d  o n  t h e  a l l e g e d  lack  of a u t h o r i t y  o f  
S y l v a n ' s  p r o j e c t  manage r  t o  r e l ease  t h e  d a t a .  B u t  i t  is 
w e l l - e s t a b l i s h e d  t h a t  a p r i n c i p a l  i s  bound by a n  a g e n t ' s  
a c t s  when t h e  p r i n c i p a l  c a u s e s  a t h i r d  p a r t y  t o  b e l i e v e  t h a t  
t h e  p r i n c i p a l  c o n s e n t s  t o  h a v e  t h e  a c t  i n  q u e s t i o n  d o n e  by  
t h e  a g e n t .  R e s t a t e m e n t  ( S e c o n d )  o f  Agency § §  8 , 2 7 ( 1 9 5 7 ) ;  
D i c t a p h o n e  C o r p . ,  B-210692, J u n e  2 7 ,  1 9 8 3 ,  83-2 C.P.D. 
11 26. G i v e n  t h e  g e n e r a l  a u t h o r i t y  of S y l v a n ' s  p r o j e c t  
manage r  a n d  t h e  p r o j e c t  m a n a g e r ' s  d e t a i l e d  k n o w l e d g e  and  
a p p a r e n t  c o n t r o l  of a l l  a c t i v i t i e s  o f  s y l v a n ' s  e m p l o y e e s  o n  
t h i s  c o n t r a c t ,  t h e  A i r  Force had  r e a s o n a b l e  g r o u n d s  f o r  
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t t h e  p r o j e c t  manage r  
release t h e  i n f o r m a t i o n  i n  q u e s t i o n .  

!as a u t h o r i z e d  to  
T h e r e f o r e ,  t h e  A i r  

F o r c e ' s  f a i l u r e  t o  a s k  S y l v a n ' s  home o f f i c e  f o r  p e r m i s s i o n  
t o  release t h e  i n f o r m a t i o n  i n  q u e s t i o n  was n o t  u n r e a s o n a b l e  
u n d e r  t h e  c i r c u m s t a n c e s .  

S i n c e  t h e  i n f o r m a t i o n  d i sc losed  i n  t h e  c i r c u m s t a n c e s  
was n o t  d i sc losed  i n  c o n f i d e n c e ,  t h e  p r o t e s t e r  h a s  n o t  shown 
t h a t  p r o p r i e t a r y  r i g h t s  h a v e  been v i o l a t e d .  

P ro te s t  d e n i e d .  

n 

Har ry /R .  Van C l e v e  
Genera l  C o u n s e l  




